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Three decades of the United Nations Convention on the
Rights of the Child:
Reflection on the right to an effective remedy for children*

Mikiko Otani**

1. Introduction

While next year will mark the 30ch anniversary of the adoprion of the Convention on
the Rights of the Child (CRC), 1 think it is rimely to reflect the impact of the CRC
on the lives of the children in the world this vear in 2018 on the occasion of the 70th
anniversary of the adoption of the Universal Declaration of Human Righes (UDHR). I
is because the CRC, like other United Mations human righes treaties, has emerged from
the proclamation by the UDHR thar human rights inherently and universally belong
to all the people of the world and raken shape as a specialized human rights treary for
children. The entitlement of human righes stipulared in article 2 of the UDHR which
states that “evervone is entitled vo all the rights and freedoms ser foreh there in, withour
distincrion of any kind” did nor exclude children'. Monetheless it rook four decades for
the international community to dearly and specifically recognize thar children are the
subjects of human rights by adopiing the CRC in 1989, Another three decades have
passed and we will celebrare the 30th anniversary of its adoprion nexr vear. Bur how much
has the international communiry accomplished realization of the human righes of all the

children of the world? To whar exvent, are their rights respecred, protected and fulfilled?

The child demographics and socio-economic and political conditions surrounding
children in the world has changed significantdy over the past three decades. There will
be assessments on progresses achieved, remaining and new challenges o the rights of
children from various perspectives. But in this paper, | would like to highlight one issue
- the right o an effective remedy, which is missing in the text of the CRC despite its
recognition in the UDHR and other human rights treaties. In view of the reality of
continuing violations of children’s rights, it would be meaningful ro reflect on the righe

to an effective remedy for children.

This paper was prepared as a basis for the speech of the awhor tited “The three decade of the
Uimited Mations Convention on the Rights of the Child: Are our children better off? delivered at
the Annual Lecture 2008 of Chikdren’s Law Centre i Belfast, The views and opinions expressed
in this paper are those of the author and do not reflect the position of the Committes on the Bights
of the Child.
Member, United Mations Commitiee on the Righis of the Child

I Under the UDHR and the International Covenants on Human Rights, everyone is entitled w all
thi rights and freedoms szt forth therein, without distinetion of any kind {preamble of the CRC).



2. Right to an effective remedy in the international human rights
treaties

2.1 Implementation measures of the international human rights
treaties

It is widely known that the UDHR was adopead as a non-legally binding document,
However, the record of the discussions in its drafting process shows the strong emphasis by
the drafters put on the importance of the implementation measures, which may be seriking
o the students of the UDHR today. As a matter of face, the plan of the Commission on
Human Righes, the United MNations body char drafred the UDHR, also included drafting
the Inrernational Covenanr on Human Righrs as a legally binding document and the
implementation measures.” While the Commission on Human Rights decided 1o give
priority to drafring the UDHR, the critical importance of the implementation measures
was repeatedly highligheed by drafrers of the UDHR throughour its drafting process.

Setting a common standard of human righes and creating implementation measures have
been inseparable components of the new regime of the international procection of human
rights that has been developed by the United Nations, Indeed, the implementarion
mieasures and the commirtees for monitoring implementation by States parties are the
commaon features of nine core international human rights trearies thar were adopred by
the United MNations stemming from the UDHR®.

These commitrees are often called as reary bodies or treary monitoring bodies. The
Committee on the Rights of the Child (CRC Commiteee) is one of them established
as the monitoring body for the CRC. Upon ratification of the Convention, it is the
responsibility of the Stare party to implement the incernational legal obligation under the
CRC in s jurisdiction, Realization of all righes in the CRC for all children in the counery

[

William A. Schabas, ed., The Dnbversal Declareiion of Human Righes: The rawn préparatoives

(Mew York: Cambridee University Press, 2003), po 340

3 Forexample, Report of the Thisd Session (24 May to 1B June 1948) of the Commission on
Human Rights Lake Success {ESI0), paragraph 16, states that “the Cormmission recognized that
in approving the Draft Intematsonal Declaration of Human Rights st had not completed its task
of prepanmg an International Bill of Human Rights, which consists of 2 Declartion, a Covenant,
and Measures of implementation. 1t agreed that the Declartion would form only part of the
Imtemarional Bill of Human Rights, and that completion of o Covenant, containing measures of
implementation, is essential.” 1d., p. 1967,

4 For the list of nine core intemational human righis reaties, see the United Mations Office of High

Commissioner for Heman Rights (OHCHR), The Cove Dreraational Humar Righes Treaties

(20040 s updated lise together with the respective monitorng bodies i also available st the

OHOUHR website, = The Core Intermatonal Human Rights Instruments and their monitoring

hclies.™

hitps:wwwshehrong/'en/professionalinterest/ pages/ coreinstruments aspx



can be possible only by States parties conscious and continuing efforts and actions, in
cooperation with civil sociery. Article 4 of the CRC requires States parties ro rake "all
appropriate legislarive, administrative and other measures” for implementation of the
rights recognized in the CRC. This national implementation is the key, The mandare
of the CRC Commirree is to monitor the implementation by the States parties through
reviewing their initial and periodic reports submirted to the Commitree under arricle
44, paragraph 1 of the CRC, identifving the gaps in implementation and making
recommendarions o each Stares parry in the concluding observarions,

2.2 States parties’ obligation to provide effective remedies as part of
implementation measures

An unfortunate realivy s thar the international recognition of the human rights and
establishment of implemenrarion measures do not stop violations of human righes.,
When human rights are vialated. providing remedies ta the victims is the only way
of realization of their rights, National courts have special roles in providing judicial
remedies. In the light of this reality, it is significant that the UDHR recognizes a right to
remedy in article 8, which reads that “everyone has the right to an effective remedy by
the comperent national tribunals For acts violating the fundamental righes granted him
by the constitution or by law™.

Human rights arve realized by the aces of States parties o respect, protect and fulfill them, In
the first place, implementation by the States parties is to rake legislartive and administrarive
measures to harmonize their national laws and policies with the international standards
unler the treaties or adapt national laws and policies vo fulill the human righes under the
treaties. It is also the obligation of the States parties o provide effective remedies ro the

victims when violations of the human rights under the treaties occur.

2.3 Right to an effective remedy in the core international human
rights treaties

5 Graziani refers w articles 7, 8 and 10 of the UDHR as the provisions in which the right w
aremedy is rocognized. Lawrene Graziani, " Aceess o Justice: A Fundamental Right for All
Children™ in Ton Liefaard and Julia Sloth-Mielsen, eds., The United Mations Corvention on the
Rigrhew of the Child — Taking Stock afier 25 Years and Looking Ahead | Leiden; Boston: Brill!
tijholl, 200°7), pol 25, Aricle 8 most explicitly provides the right o remedy in the UDRDHE and
thus 15 refierred as the provision For the right 1o remedy i the ascademic Titertures and the United
Mations documents, See the Unibed Motsons Basic Principles and Guidelines on the Right foa
Remedy and Beparation for Victims of Gross Vieolations of Intermational Human Rights Law and
Serious Violations of International Humanitarian Low {UN Bosic Principles) | ARES G147,
Annex, preamble) and Dinah Shelton, Remedbes v breraatione! Humaer Righes Low, Thivd
Ealivtont {Mew York: Oscford University Press, 20013), p. 64, The author is of the view that article
Tofthe UDHR which provides the equal protection of the law against any discrimination in
winlation of the Declaration s also relevant to the right to remedy.



The righr to a remedy is explicitly recognized in five our of nine core internarional human
rights treaties: article 6 of the International Convention on the Elimination of All Forms
of Racial Discrimination (ICERD) {1965); article 2 of the International Covenant on
Civil and Palirical Righes adapred (ICCPR) (1966); article 14 of the Convention againse
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
(1984); article 83 of the International Convention on the Protection of the Rights of
All Migrant Warkers and Members of Their Families adopted (1990): and arricles 8 and
22 of the International Convention for the Protection of All Persons from Enforced
Disappearance (CPED) (2006,

Among the other four core international human rghts treaties, the International
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
(1979} docs not use the rerm “remedy” bur its article 2 () provides the obligation of
the Seaves parties “wo ensure through competent national eribunals and other public
institutions the effective protection of women against any act of discrimination.” General
recommendarion Mo, 28 (2010) of the Committee on the Eliminarion of Discriminarion
against Women (CEDAW Commiteee) on the core obligations of States parties under
article 2 of the CEDAW interprers thar article 2 establishes an obligation of States parries
to provide appropriace remedies Far women who are subjected to discrimination contrary
to the Convention.” Similar wo article 2 of the CEDAW, article 5 of the Convention on
the Rights of the Persons with Disabilicies (CRPDY) (2006) provides the obligarion of
Stares to “guarantee to persons with disabilities equal and effective legal protection againse
diserimination on all grounds.”

3. Right to an effective remedy in the CRC
3.1 Article 4: general measures of implementation

As mentioned earlier, article 4 of the CRC provides the Swates parties’ obligation
of general implementation measures. However., this arricle is silent on remedies. It
is dificult ro infer the intention of the drafters as the legislative history of the CRC
contains no record indicating any discussion on the right to a remedy in case of violations
of the rights recognized under the CRC. The silence may be the reflection of the

perceprion of non-justiciable narure of economic, social and culrural righes char was

6 Paragraphs 17, 32, 34 and 35 elaborate the obligation of $tates parties w provide remedies under
the mtraductory sentence of article 2 and article 2 (b, {ch and (¢). The CEDAW Commities also
adopted general recommendation Mo, 33 {200 5) on womens access b justice, which contiains
detailed recommendations with regard to provision of remedies

T Bharon Detrick, ed., The Dnited Narons Convention on the Sights of the Child: A Gulde o
the “Travaur Prépavaiodres ™ | Dordrechit | Boston @ M., Nijhoff Publishers, 1992, pp.150-157.
Office of the United Mations High Commissioner for Human Rights, Legiolarnive Hisrory of the
Comvertioo on e Righis of the Child, Vol £ iMew York and Geneva: United Mations, 2007,
P 349-356,



still prevalent at the time of adoption of the CRC, which contains not only cvil and
political rights but also economic, social and culwral rights. It is rue char article 2 of the
International Covenant on Economic, Social and Culrural Rights (ICESCR) (1966) on
implementation measures is also silent on remedies. In earlier days of the development of
the international human righes law, a difference of States parties’ abligarion under articles
2 af the ICCPR and ICESCR was emphasized and a view thar cconomic. social and
culeural righes are not justiciable and thus judicial remedies are not conceivable for those
rights was predominant. As a matcer of facr, article 4 of the CRC lowers the Stares paries’
obligations of implementation measures with regard ro econamic, social and culeural
rights “ro the maximum exeent of their available resources and, where needed, within the
framework of internarional co-operation.”

However, this issue has been already overcome. General comment Mo, 3 (1990] of the
Committee on Economic. Social and Culwural Righes {CESCR) on the nature of Stares
parties’ obligations interpreted “appropriate means” under article 2, paragraph 1 of the
Covenant for the implementation of the economic, social and culrural righes to include
“the provision of judicial remedies”.* The CESCR further elaborated the right to a remedy
in its general comment Mo, 9 (1998) on the domestic application of the Covenant, It
argues thae article 8 of the UDHR refleces the principle of international law on remedies
and in the light of this principle, a failure of a State party to provide any domestic legal
remedies for violarions of the rights under the Covenant cannor be justified unless
such remedies are not “appropriate means” or unnecessary in view of the other means
used.” Furthermore, the adoption of the Oprional Protocol ro CEDAW {1999} and the
Oprional Pratacol to the ICESCR (2008) contributed in a significant way to screngrhen
the right o remedies for violations of economic, social and culural righes by establishing
individual communication procedures under the CEDAYW and ICESCR. both of which

cover these categories of rights.
3.2 Article 39: Recovery and reintegration of child victims

The United Nations Basic Principles and Guidelines on the Right o a Remedy and
Repararion for Vicrims of Gross Violations of International Human Rights Law and
Serious Violations of Internarional Humanitarian Law (UN Basic Principles) refers arricle
39 af the CRC as the provision recognizing a right o a remedy for victims of vielations
of international human righes law." Likewise, Shelton mentions article 39 of the CRC

B The CESCR sttes “among the mensures which might be considered appropriste, in sddition to
legislation, is the provision of judicial remedies with respect to rights which may, in accordance
with the national legal system, be considered justiciable.” CESCR, peneral comment No. 3
{ 190, paragraph 3.

9 CESCR, general comment Mo, 9 (1998). paragraph 3.

10 UM Basic Principles, supra note 3, preamble. UN Basic Principles originates from work of Theo
wan Boven, Special Rapporteur of the UM sub-Commission on Prevention of discrimination and



as 4 provision referring to specific forms of reparations for children.” Article 39 of the
CRC sets forth the righe of a child victim o physical and psychological recovery and social
reintegration, similar to article 14 of the CAT. Recovery and social reintegration, referred ro
as “rehabilitation” in other international human rghes documents,' are recognized forms of
remedies and as Derrick pointed our, the scope of the application of article 39 of the CRC is
rather broad."* Monerheless, we cannot ignore its limired scope in other aspeces. Firstly, this
article applies vo a child viceim of violations of certain categories of the righes of the child,
namely, articles 19 and 32 to 38 of the CRC. Secondly, arricle 39 of the CRC, unlike article
14 of the CAT, does not recognize the right of the victim to compensarion. ™

3.3 Reflection of the perception and reality of child victims?

[ suspece that the lack of provision explicitly recognizing the rght to a remedy in the CRC may
be the reflection of the perception thar it is not realisric for child victims to pursue remedies,
in particular, judicial remedies. It is imaginable chat the drafrers of the CRC did nor even
think of the right w a remedy for child victims as in many judsdicdons, children do not
have legal capacities to initiate the judicial proceedings as parries withour the consents of the
parents or legal guardians.'® The facr thar article 39 of the CRC did nor include the righe ro

Protection of Minorities in 19905, His final report of study concemning the rights to restitution,
compensation and rehabilitation for victims of gross vielations of human rights and fundamenial
frecdoms (EACN 4/5ub, 20199378, 2 July 1993), in its paragraph 32, refers anicle 39 of the CRC in
the section of intermational human rights norms (global and regional human rghts instrements).

11 Shelwmn, supra wte 5, pobd, The reference o article 39 of the CRE in Dimals Shalu, third edition,
seerms b be influenced by the LN Basie Prnciple (2005, as the first edition of her book { 1994)
has no such reference,

12 Article 14 of the CAT, article 24, paragraph 5 of the CPED and the UM Basic Principles use
thi term “rehobilitation.” The original proposal of article 3% of the CRC alse wsed the term
“rehabilitation.” However, after the discussion at length on the use of the term “rehabilitation,™
“plysical and psycholegical recovery and social reintegration™ were suggested and agreed upon.
Sharon Detrick, A Commensary on the Dnired Mooy Corvention o the Rigles of the Child (The
Hague:; London: Martinus MijhodT, 1999, o, 671,

13 Article 39 of the CRC applies w a child victm of “any form ol neglect, exphoitton, or abuse;
torture o amy other form of cruel, inhuman or degrading trestment or punishments; or armed
conflicts” and thus its scope of application i= broader than article 14 of the CAT, which applies 1o
the victims of only worture. g, p.o6e,

14 The CRC Committee has not eloborated States parties” obligations to provide remedies other than
recovery and reintegration under article 3% in vwo relevant general comments: general comiment
M, 8 {20065 on the right of the child tw protection from corporal punishment and other eruel or
degrading forms of punishment (ars. 19 28, para. 2; and 37, inter alia), paragraph 37 and general
comment Mo 13 (2001 on the right of tee child to freedom from all Formes of vielence, paragraph
32 and 53 The laner relers article Y9 o the relation w “reatment”™ and “followeup.”

15 Research comducted by the UNICEF Innocenti Research Centre on the right of children e be
hezard based on the examples of lows and practices of 52 countries found that “the law of many
countrics provide in general terms that all persons hove o ight 1o a legal remedy o protect their
rights. But the traditional requirement that children take legal action through their parents or other
legal representative often limits their aceess to such remedies.” Daniel O Donnell, The sight of
childven o be heard Chitdven § sighe ro fave thelr wiews wked into aooom? and fo participate
i degeed conad andloninistrative proceedings, Innocenti Working Paper (Florence: UNICEF Innocenti
Research Centre, 2009), p.27



compensation shows a different reatment of child victims from thae of adule vicims, Would
this lack of clear recognition of the right tw an effective remedy in the CRC be indicarive of the
perception that the status of children as the righes holders are lower than the adules?'®

It is undoubredly accepred thar the CRC changed the way children are viewed and rreared
fram as passive objects of care and chariry bur as rights holders."” However, when it comes
o the specific question on the rght of child victims whose rights are violated, it seems
thar the international community was ver o provide them with the equal right o seek
effective remedies. UNICEF, which participared in the drafting process of the CRC and is
given the special recognition of its role in the implementation of the CRC," in its annual
report “The Srarus of the World’s Children 1989 featured the adoption of the CRC. The
following paragraph in the reporr illustrates a weaker approach ro violarion of children’s
rights at that tdme.

“By ies wery mature, it cannat be enforced in the sawie way ar domestic laws are enforoed by
domigstic conrts, I effecivenes therefore deperes on the smabilizing of pablic opinion fn botk
indnstriatized and developing worlds ra create a new awareness af childven’ vights and a new
sersitivity - on bebalf af press and public awd politicians - to violations of those right. "

Why does the effectiveness of the Convention have to depend only on the awareness
raising insread of abliging States parties to enforce the Convention in the narional courrs?
What needs to be done in response to violations of children’s rights? Should child vieeims
be provided remedies and access to justice for seeking remedies? Where are the roles of
children themselves in acting to realize their rights? Do we share such view afrer three

decades of the adoption of the Convention?
3.4 General comments of the CRC Committee

While the CRC does not have a provision clearly recognizing the right ro a remedy for
violations of rights, the CRC Commirtee addressed this issue. The guidelines for the
States parties’ periodic reports adopted in 1996 requested the information on “judicial
decisions applying the principles and provisions of the Convention” and the informartion
on “remedies available in cases of violation of the rights recognized by the Convention” as

part of the information on implementation measures.'”

16 Inthe drafting process of the Optional Protocol to the CRC on g commanications procedure, it
wiis noted that “many States still failed to provide effective remedies, as they considered children
a5 objects rather than subjects of rights,” Report of the open-ended working group to explore the
possibility of elaborating an optional protocol to the Convention on the Rights of the Child o
prowide a communications procedure { VHRC1 343, issued on 21 January 2010), paragraph 42,

17 UNICEF website, CRC page. hitps:/Swaw unicer.ong'cre’

18 CRC, article 45

19 Cheneral guidelmes regarding the form and contents of pesiodic repons io be subhimdtted by States panses

~d



The CRC Committee formally pronounced its position on the right to a remedy in
general comment No. 5 (2003) on general measures of implementation of the CRC
larrs. 4, 42 and 44, para. &), This general comment contains five important poines on
the right to a remedy under the CRC, Fiese, it cdlarified that the right o an effective
remedy exists under the CRC by interpreting char “for rights to have meaning, effective
remedies must be available ro redress violarions™ and “this requirement is implicirc in the
Convention.™ Second, the general comment highlighes the need of special consideration
for child vicrims. Ir states that “children’s special and dependent status creares real
difficulties for them in pursuing remedies for breaches of their rights” and recognizes
the need o ensure “effective, child-sensitive procedures available o children and cheir
representatives, ..., child-friendly informartion, advice, advocacy, including support for
self-advocacy, and access ro independent complaints procedures and to the courts with
necessary legal and other assistance,™ Third, the general comment explicitly recognizes
the right to “appropriate reparation, including compensation” as ane of the elements
of right to an effecrive remedy.™ Fourth, the general comment confirms chat remedies
should be available for the victims of violations of cconomic, social and culeural rights,
emphasizing the interdependence and indivisibility of all human righes and stating
thar “economic, social and cultural rights should be regarded as justiciable.™* Fifth and
lastly, the general comment emphasizes that “ic s essential that domestic law sers out
entitlements in sufficient detail ro enable remedies for non-compliance to be effecrive.”

Since the adoption of general comment No, 3, the CRC Committee has continued to
mention remedies in a number of general comments on specific rights or themes.™ In

under amticle 44, parngraph | (), of the Convention (CRCACSE, 11 Cetober 1996), parmgraphs 15 and 16

20 Gienernl comment Mo, 5, paragraph 24, states that it s essential that domestic low sets ot
entitherment in suthicient detail to ennble remedies for non-compliance to be effective.” Couzens
suggests o different view on the silence of the CRC on the right to a remedy citing Murphy’s
argument that the distinction in wording is deliberate and means that Stares are not obliged under
international law 1o guarantes judicial remedics of all rights violations. Murphy 5D, “Does
international law obligate states (o open their national courts w persans for the invocation of
treaty norms that protect or benefit person™ In Sloss 1y ed, e Role af Domesstic Conris in
Troaty Enfewcemens: A Comperative Stedy (Cambridge: Cambridge University Press, 20000, pp,
G1=119, erted i note 72 of Meda Cowzens, “CRC Diabogues: Does the Committes on the Rights
of the Child *Speak” to the Matienal Courts?™ in Liefoard and Slosh-MNielsen, Siea note 5, pp.114-
115

21 General Comment Mo, 5, paragruph 24,

22 fhid

2% General comment Mo 3, paragraphs 6 and 235, Paragraph 6 points out that “there is no simple or
authoritative division of human rights i genesal or of Convention rghts into the two categones™
ol civil and political rights and economic, social amd cultural rights.

24 fhid., paragraph 25,

25 Cieneral comment Mo, 12 {20049} o the rights of the child 1o be heard, genernl comment Mo, 15
{2013 on the right of the child to the enjoyment of the highest attainable standard of health (ar,
240, general comment Mo, 16 (20013) on State obligations regarding the impact of the business
seetor on children's rights, generul comment Mo, [T{20013) on the right of the child o rest,
leisure, play, recreational activities, cultural life and the ans (ar. 317, general comment Mo, 21
{2007y on children in sirect situations and joint general comment Mo, 22 (200 7) on the gencral
principles regarding the human rights of children in the context of international migration are
exanmples,




particular, general comment No. 16 (2013) on State obligations regarding che impact of
the business sector on children’s rights conrains the section on “remedies and reparation™
and general comment No. 21 (2017) on children in streer situations coneains the secrion

“access o justice and remedies.”

4, Developments of the right to a remedy for children in the
Optional Protocols to the CRC

The right to a remedy for the vicrims of childrens rights was strengthened normartively

and procedurally by the adoption of Optional Protocols to the CRC,
4.1 Right to a remedy in the OPSC

A significant normartive development of the right to a remedy for child victims was
achieved by the recognition of extensive rights of the child victims in articles 8 and 9
of the Optonal Protocol o the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography (OPSC) (2000), Article 8 obliges
States parties to take measures during the criminal justice process such as infarming
child victims of their rights, providing support services wo them, protecting their privacy
and identity, protecting the victims and ctheir families, avoiding unnecessary delay in
the disposition of cases and the execurion of orders or decrees granting compensarion
o child vietims, Article 9 provides the right of the child victims of the offences under
the Oprional Prorocol o social integrarion and recovery as well as "access o adequare
procedures to seck, withour discriminarion, compensation for damages from those legally
responsible.”

4.2 Individual communication procedures

The ather notable development occurred o the procedural aspect of the right w a
remedy by the adoption of the Optional Protocol of the Convention on the Righes of
the Child on Communications Procedures (OPIC) (2011), which introduced individual
communication procedures for the CRC and its Optional Protocols, Under cthis procedure,
child victims can submir communications to the CRC Commirree, if their righes under
the CRC or its Optional Protocols were violated and remedies were not provided ae the
national level. The CRC was the only core international human rights treary thar did not
have individual communicarions procedures and the adoprion of the OPIC Alled chis
gap. Minheiro, advocating the establishment of individual communications procedures
for the CRC, eloquently argued for the long waited and legitimare need o address this

26 CRC Comminee, general comment Moo 16 (2003), paragraphs 30 and 31, General comment, CRC
Coriniries, general comment Moo 21 (200 7), paragraph 22,



unequal treatment of child victims in the ineernational human rghts law as follows:

“Ti me, filling ehis very obvious gap in the armonry af buman rights instruvents is in
itself a necessary confirmation of full acceprance by States af the child as a viphts bolder,
with the essential abiliey to seel vemedies, including throngl external, invernarional
procedures, for violations of their righes, "™

4.3 Limited scope and impact

These are undoubredly positive developmenes strengthening the right to 2 remedy for
child vicrims. However, we should be aware of their limited scope and impact on the
access o a remedy for all child vicrims of all caregories of rights under the CRC. The
rights of child victims including access to procedures o seek compensation recognized in
the OPSC are available anly for the child victims of offences under the OPSC. Individual
communication procedures are available only for child victims of vielations of the righes
under the CRC or jts Optional Prococols “within the jurisdiction of a Seace party™ o the
OPIC.™ So far only 41 States have rarified or acceded the OPIC.* Even children in those
41 Stares, before submitting communicarions to the Commirtee, have ro first exhause
all available domestic remedies, in principle by going through judicial or administrative
procedures for remedies in the councry.™ Time is essentially critical for child vicrims, as
time during childhood is much more significant than for the adulr, Lengthy procedures
for remedies under the national law and then under the OPIC would make the redress
for child vicrims meaningless if achieved only after many years. Therefore, realizing the
right to a remedy for child vicrims at the national level is crucially impartane. The righe
o a remedy should be realized for child victims of violation of all rights under the CRC
in irs all Srares parties.

4.4 Right to a remedy at the national level

While i is important to increase States parries to the OPIC o provide access to remedies
at the international level for more children in the world, it is imperative w enable child
victims in all Stares parries to the CRC o have access ro remedies ar the domestic level.
Encouraging States parties to develop appropriace national mechanisms to this end is

27 Panlo Sérgio Finbeimn, Reasons amd timing w elaboate a communications peocedure under the
Comvention an the Rights of the Child {AHRCWG T TP, fsseed on 10 December H0),
p.d-.

28 OPIC, article 5

29 The number of the States parties to OPIC ns of 6 November 2008, The latest status of ratificotion
con be found at the website of the United Nations Treaty Collection, https:/treatics. un.ong/pages’
WiewDetails.aspatsre=TREATY Smtdsg_no=IV-11-d&chapter=4&clang=_en

30 Communications will be considered inadmissible when all available domestic remedies have
i bzen exhausied except for the case where the application of the remedies is unreasonably
prolonged or unlikely 1w being effective relief. QPFIC, anicle 7, paragraph | (2).
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ane of the aims of the OPIC™ Pinheiro also stressed this expected positive impact of the
OPIC stating the following:

“F believe that the exisience of the procedire will vevy fmportandy provide a new
presstre on States Parties to the Convention on the Rights of the Child — and we
hape that they will very soon be all Member States - ta provide children and their
representatives, at focal and wational level, wivh access o effeciive vemedies for any
violations af their righes, ™

As he rightly pointed out, the debate on the proposal for the OPIC drew attention in
the 20ch anniversary year of the adoption of the CRC to "the need ro provide effective
remedies for breaches of children’s rights™ In the drafting process of the OPIC, lack
or insufficiency of access to effective remedies at the national level was repearedly
mentioned.” However, since then how much progresses have been achieved in providing
child vicrims with access to remedics ar the national level? The reality of the access of

children to justice and remedies is seill far from what should be.

The research project conducred by Child Rights Inrernational Netwark (CRIN] on access
o justice for children in 197 countries revealed obstacles in terms of the legal stats
of the CRC, the legal starus of the child and remedies. It was found thar only 48%
of all countries allow the CRC to be directly enforced in courts, enabling children o
challenge laws or practices that violate their rights under the CRC, Furthermore, while
Stares almost universally recognize the righe of children ro bring a case in their own name,
the ability of children ro engage with the legal system is severely hampered around the
world due to the requirement o approach the courts through a litigation guardian or
similar person.™ These findings confirm the need of addressing the inadequarte realization
of children’s right to an effective remedy in all countries more vigorously.

5. Toward realizing the children’s right to an effective remedy

5.1 Reporting procedures

31 0OPIC, preamble.

2 Pilmneing, Supre nobe 27, pd. Newell expressed a similar view, Peter Newell, submisaion o Open-
ended Waorking Group of the Human Rights Council, considering the possibility of elaborating an
Optional Protocel 1o provide a commumications procedure for the Comvention on the Rights of the
Child {AHRCAWG, T CRPD, isseed on 9 December 2004), paragraph 3,

33 Pinheiro, supra, note 27, p.4. Newell also confirmed such impact of the debate on more detailed
consideration of children’s access o notional remedies, fhid., pamgraph 3,

34 For example, supra, note 16, paragraph 18

35 Child Rights Imermational Metwaork, Bighey and Remedies: A Glabal Repovt on Aceess o
Jusrive o Childven (2016), hipsewaowcerinongen/library publications/rights-remedies-and-
repiresentation-global-report-access-justice-children
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Reporting procedures of the CRC Committee, the core of the international implemeneation
mieasures for the CRC, is a strong mechanism o find the gaps and recommend necessary
measures in realizing effective remedies for children ar the national level in cach Srare.
The CRC Commites included the request for the information on “remedies available
and accessibility to children, in case of violation of the rights recognized by the
Convention” as general measures of implementation in the revised reporting guidelines
for the periodic repores (2003)." However, the reporting guideline, since ies third version
(2010}, has lefr the issue of remedies tomally o the common core document which is
used for the review by all ereary bodies.™ This change occurred along with the adoprion
of the harmonized guidelines on reporting under the international human righes creaties,
including guidelines on a core document and treary-specific documents.™ However, core
documents are often ourdared. Therefore, relying on the information on remedics in core
documents and not requesting such information in the treaty-specific repores under the
CRLC have a risk of resulting in no information on remedies available for the review of
the Stares parties reports by the Commirree. Furthermaore, information provided in core
documents is general in nature and may not be sufficient o address the special difficulties
children are faced in seeking remedies.

A study on the review of periodic reports of eight Stares panties™ conducted by the
CRC Commireee ar its 74ch session (16 January 2017 o 3 February 2017) revealed
the following findings: Care documents of fve Stares were ourdated for almast or more

than twenty years'; Core documents of three States submiteed after the adopiion of

36 Gieneral guidelines regarding the form and content of perodic reports 1o be submitted by Stes
partics under article 42, paragraph 1 {b), of the Convention (CRCACSE Rev. 1, adopted on 3 June
2005}, paragruph 14

37 Treary-specific guidelines regarding the form and content of periodic reports 1o be submitied
by Stafes partics under article 44, paragraph | (b), of the Convention on the Rights of the Child
(CRCICA8Rev. 2, issued on 25 Moverwber 20000, paragraph 7 and treaty-specific guidelines
regarding the form and coment of periodic repons o be submitted by Sates panties under anicle
A4, paragragh | (h), of the Convention on the Rights of the Child (CROCAC/S8/Rew 3, saued on 3
March 200 5), paragraph 7.

38 Harmonized guidelines on reporting wnder the international human rights treaties, including
puidelines on o cone document and freaty-specific documents contiins a question “what remesdies
are pvailoble to an individual who claims that any of his or her rights have been violated, and
whether any systems of reparation, compen=ation and rehabilitation exist for victims™ and
the request for information on “the nature and scope of remedies provided in their domestic
legislation against violations of human rights and whether victims have effective access to these
remiedies” (HRLMC 200603, ssued on W) May 2006), paragraphs 42 (e) and 39 The guidelines
were adopted by the 1Rth meeting of chairpersons of the human righits treaty bodies, Report of the
chiarperson of the human rights reaty bodies on their eighieenth meeting (AGL3IRS, ssued on 25
September 2K}, paragraphs 22 amd 47,

39 Second periodic report of Barbados, second periodic report of Central African Republic,
combined third &o fifth periodic reports of Democratic Bepublic of Congo, combined second
ta fourth periodic reports of Estonin, fourth periodic report of Gieorgia, combined third wo fifth
periodic reports of Malawi, combined second and third periodic reports of Saint Vincent and the
Girenadines and combined second and third periedic reports of Serbia

40 Core document of Barbados (HRVOORE! 1/ Add 64/ Rew. 1) was subimirted on 12 Seprember 1996,
core document of Central Afnean Bepublic (HRVOORE! 1 Add. 1007 was submitted on 13 Aqpril
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the treary-specific reporting guidelines contain information on remedies. While core
documents of two Srares conrain rather derailed informarion on remedies in the secrion
of “effective remedies,” no child specific informarion is included.® On the part of the
CRC Committes, the issue of remedies was addressed in the lise of issues for five Staes
parties ** and in the concluding observations for four Stares parties,™ two of which were

the States parties who also received questions on remedies in che list of issues.®

It appears that the issue of remedies has been receiving compararively more arention in
the reporting pracedures by other treary bodies. Unlike the CRC Commitree, most of
ather treaty bodies request information on remedies in relation wo the rights recognived
in the respective treaties in the teary-specific documents in addidion w the general

informarion on remedies in the core document.® For all above eight Stares reviewed by

19498, core document of Estonia (HRICORE 1/ Add 50'Rev. 1} was submitted on 7 June 2001,
core document of Georgin

41 Core document of Democratic Republic of Congo (HRICORECOINZOLS, submitied on 18
March 200 3), paragraph 37. Core document of Malawi (HRICOREMWL 2014, submitied on 23
June 2014}, paragraphs 133-137. Core docurment of Serbia (HREUVCORESRBZ000, subimitted on
My Movernber 20000, paragrapls 315-327. Compare with the reports of the research by CRIN on
aceess W quatice for children in these countrias, which contain detailed information, CRIM, Access
1o justice for chikiren: Democratic Republic of Congo { 2005, https-www,crinomg/sies/de fasly
files'dre_nceess to justice.pdf, CRIN, Access to justice for children: Serbia (2014), htips:/www,
crimorg/sitesdefaulvfilesserbin_access to_justice.pdf. CRIMN, Access to justice for children:
Malawi (201 3), https:wowowoeninoorg sitesdefoultfiles'malowi_access_to_justice_0.pdf

42 List of issues for Central African Republic (CRC/C/CAFAN2), paragraph 15 (c) and list of issues
for Democratic Republic of Congo (CRCC/CODANE-5), paragragh |7 (d) ask information on
redress and compensation given 1o victims of sexual violence. List of isswes for Malawi (CRCCS
MWLANA-5) paragraph 7 (¢) containg a question on effective remedies 1w victims of sexual
abuse amd explodtation. List ol issaes Gor Saint Vincent and the Gremadines (CRCACCAFQT)
paragraph 3 contains a question on remedies o child victims of violation of their rights by the
actrvities of the private sector. List of ssues for Serbin { CRO/CSREBANZ-3) pargraph 5 confains
a question on availoble access o remedies for vietims of violence against children,

4% Concluding observations for Central Africon Republic (CRCCACAF/COV2) paragraph 21 (d) on
conflict-related sexual violence, exploitation and abuse. Concluding observations for Georgia
(CROTC/GEONCOVE) paragraph 14 (b) on children's rights and business sector, paragraph 15
(b on non-discrimination and paragraph 20 on Torure and other crael, inhuman or degrading
treatrmeent or punishment. Concluding observations for Malawi (CRCCMW LOO-5) paragraph
12 (b} om childrens rights and busiess sector, Conclsding observations for Saint Vincent amd the
Ciremchines (CROCACWYOTAODV 230 rulmgmph Al dion v1n|:m:i:;|gi|1|1~.1 children and mnlgnl.ph
35 (gl om nbuse and neglect,

24 These two States porties are Central African Republic and Malawi,

45 Guidelines on treaty-specific document to be submitted by States parties under articles 16 and 17
of the Intermational Covenant on Economic, Social and Cultwral Righes (E/C 1220082, adopred
on L Movember 2008), Annes, paragraph 3 (c), Guidelines for the reaty-specific document to be
subwnitred by States partics under article 40 of the Internatonal Covenant on Civil and Political
Baglus (CCPRAC2009/, issued on 22 Movember 20100, paragraphs 10, 26, 29, 32, 38, 45, 49,
61,63, 71, 72 amd 80, Guidelmes for the CERD-specific document i be submiited by Stales
partics umber article 9, paragraph 1, of the Convention {CERDVC NN, issued on 13 June
KR, paragraphs 3 and 19, Compilation of guidelines on the form and contant of reports o be
submitted by States parties to the international human rights treaties {HREVGEN2/Rev.b, isswed
on 3 Junee 2009), paragraph A.4.2, Guikdelines on the form and content of initial repors under
article 19 10 be submitted by States paries wo the Convention against Torure (CAT/C/4/Rev 3,
issued on 18 July 2003), paragraphs 22, 23 and Pare 10 () iii), Guidelines on reaty-specific
document 1o e submitted by states parties under article 35, paragragh |, of the Convention on the
Raglus of Parsons with [Disabalities (CRPIVC2E, ssued on LE Moverber 2009), paragraphs
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the CRC Committee at its 74th session, many other treaty bodies made recommendations
on remedies sometimes in a derailed and extensive manner.® This general trend of
increasing focus on effective remedies among all treaty bodies is beneficial ro child vicrims
as other international human rights ereaties equally apply to children, A further positive
development is thar some treaty bodies pay particular artention o the effective remedies
for children. For example, Human Rights Committee in its general comment Na 31
[2004) on the nature of the general legal obligation imposed on Seates pardies o the
Covenant elaborares thar:

“Article 2, pavagraph 3. requires that in addivion to effective protection of Covenant
rights States Parties must ensure that individuals aleo bave accessible and effective
remesdies to vindicate those rights. Such remedies showld be apprapriately adapeed so as
to take acconrer af the special vulnerability of covtain caregovics of pevsors, including in
perticslar childven. ™

The CEDAW Commiteee also recognizes the specific barriers faced by girls o gaining
access 1o justice due to lack of the social or legal capacity o make significant decisions

abour their lives in areas relating o education. healeh and sexcual and reproductive righes

5.2 Use of other international and regional mechanisms for

remedies by children

A2 A2 and A 44, Committee on Enforoed Disappearance, Gusbelines on the form amd
comtent of reports under article 29 to be submitted by States parties to the Convention (CEDVE,
issued on 8 June 20025, parmgraphs 17 and 23,

46 For Barbades, CCPR/C/BRB/COVS {issued on 11 May 2007), paragraph and CERD/C/BRB/
COW LG (issued on 27 March 2007), pargraph 14, For Central African Republic, CCPFRACICAF!
COn2 (isswed on 27 July 2006), paragraphs 6, # and 12, CEDAW/CACAF/COV] -5 (issued on 24
July 2004, paragraply 13 (k) and {g). For Democratic Republic of Congo, CEDAW (CAODDY
COVA-T (isswed on 30 July 2013, paragraphs 9 (21, 10 (g), 22 (b) and {c), EAC I 2CODACOM
(eaned om 16 Decamber 2009, paragraphs 8, 25 and 26, For Esionia, CATC/ESTAOUS {issued
on 1T June 200 3), paragraphs 4 (), 11 {ehand 23, COPRACESTACOV (isswed on 4 Augies
200108, paragraphs & and 9, CEDAWCESTACOM (issued on 10 Segust 2007 ), parmgraphs 8
and 9, CERDACESTAZONTD-TT {issued on 22 September 2004), pamgraphs 15 {b) amd 16, For
Creorgia, COPRACGEONCONS {issued on 1% August 2004), parngraphs 5, 2 (b), 10, 11, 12 and
18, CEDAWC/GEQMCOM4-3 (isswed on 24 July 2014), paragraph 21 (b), CERDVC/GEOVCOVG-
B isswed on 13 May 2006, paragraph 9 {a). For Malawi, COPRACMWLCO 1 Add. ] {issued
aon 19 Angust 2004), paragraphs 8 (d), 135 (a) and 19 (), CEDAW/CMWLCOET {issued on 24
Mamzimber 201 5) paragraph 21. For Saint Vincent and the Grenadines, CERDAC/EICOT (iasued
am W Decamber 20037, paregraphs 6 and 11, For Serbia, CATACSRECON (isseed on 19 Jauary
W, p:l.mgm[mx 18, 21 and 23, COPRAC/RRACO? ['is\:u.a,l o 20 !\'I:ly 2010, r.lanl.umphﬁ fi,
G, 10 amd 12, CEDAW/CSRBACO-3 (issued on 30 July 20135, parngraph 13 (b), CERDVCY
SRBICOVT (issuwed on 13 Apnl 2001, paragraphs 14 and 22, CRPIVC/SRBACOVT (isswed on 21
April 2006}, paragraphs 10, 21, 24, 2%, 34 and 36, EC. 1 200TVC00E (issued on 16 December
2009, paragraphs 8, 13, 25 and 31, Other treaty bodies wse the terms “remedies”™ “compensation”™
“reparation” and “redress” when addressing the issue of remedics.

47 Human Rights Comminee, general comment No. 31 (2004), paragraph 13,

4% Cieneral recommendations Moo 33 (2005) on women's sceess 1o justice, pasagrapl 24,
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In the drafting process of the OPIC, experts advocated a communications procedure
for the CRC bur also presented the information on the actual and possible use of ather
internarional and regional mechanisms for remedies by children.® Even by a quick
lowk at the recent jurisprudence of the Human Rights Committee, some individual
communications containing claims violations of children’s rights can are found.™ Acrually
many of other core international human rights treaties for which communicarions
procedures exist have provisions for children’s righs™ in additon to the general application
of rights under these trearies to children. More thorough research of the jurisprudence of
other treary bodies and regional human rights mechanisms will present a comprehensive
picture on the frequency and scope of the use of these mechanisms by or on behalf
of children. Considering larger numbers of States parties to the Optional Protocals to
the ICCPR and other international and regional human rights ereaties which provide
remedies mechanisms,™ the potentdal benefit children may receive from the use of these
procedures and mechanisms in secking remedies cannot be overlooked. Therefore, the
informarion an the availability of other communications procedures and the regional

mechanism for children to seek remedies should be also disseminated.
6. Conclusion

Approaching to the 30th anniversary of the adoption of the CRC and che Sth anniversary
of the entry inro force of the OP1C nexr year, it is absolurely rimely o scale up our effores
o realize the right of the child o effective remedies including access to justice™. It is more
s0, as the Sustainable Development Goal 16: providing access to justice for all™ will be
reviewed in depth ar the High Level Palirical Forum on Sustainable Development also

next year,” Children should not be left behind from access o justice.™ In this regard, i is

49 Mewell, supra note 32, paragraph 20 {with regard 1o the communications procedure under the

CPRID) and paragraghs 34 - 48 (with regard 1o the regional human rights mechanisms). The

European Cowrt of Human Rights was the first international body o recognize the child's

procedural capacity, wo which the fira petitions were lodged by childeen in the 19705, Girazian:,

supwea nole 5, pp. 129130,

For example, M.P, vs Denmark (Mo, 2453200 5), MK, vs Metherlamds (No, 232672013),

Wyacheshv Berezhnoy vs Bussian Federation (Mo, 21072001)

51 Articles 6, 14, 23 and 24 of the ICCPR, articles 10 and 12 of the ICESCR, aricle 16 of the
CEDAW and article 7 of the CRPD are some examples,

52 Asof 14 Movernber 2008, the Optional Protocol o the IOCPR has 116 States parties, the Optional
Prodocol to the CEDAW has 109 Stales partics, the Optional Protocol 1o the CRPD has 93 States partics.

53 Access o justioe refers wo the ability 1o obiain a just and timely remedy for violations of righis
a5 put forth in national and international norms and standasds. Access o justice for children,
Fepart of the Linited Mations High Commissiones for Human Bighis {ACHRCZ2535, dsswed on 16
December 2013), paragraph 4,

54 Torget 16.3 specifically aims to promaote the rule of law ot the national and intematienal levels and
ensure equal pocess to justice for all,

55 hitps:sustninabledevelopmentun.org hipf2019

56 The anmual report of Leandro Despouy. the Special Rapperteur on the independence of judges and
lawwyers (2007} contains the analysis on access to justice, in which children are ientified as one
of the groups who are experiencing oreater difficulties in access o justice (AHRC/RAE, 13 May
2008).

Ll
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significant thar the Human Righrs Council ook up this issue and adopred the resolurion
on rights of the child: access ro justice for children (A/THRC/RES/25/6) on 27 March
20014, The resolution, in partcular, called upon Staves wo ensure thar “their national legal
systems provide effecrive remedies ro children for violations and abuses of their righs,
and rhat children have the possibilicy ro initiare legal proceedings in cases of violations
of their righes.™

As to the role of treary bodies, while children may benefic from the general trend of
increasing attention to the right to effective remedies and the partcular focus on child
victims by other treary bodies, it is critically important that the CRC Commirree
continues to address the issue of effecrive remedies for children highlighting their special
need and difficuleies for them. In view of sill existing gap in the elements of access o
justice for children such as the direct enforceability of the CRL, the abilicy of children to
iniriare the judicial acrions in many couneries,™ the CRC Commircee should consistently

pay attention to these jssues in all States parties in the reporting procedures.™

[ would like to end with the powerful quote of Pais, Unirted Mations Special Represenearive
of the Secretary-General on Vielence against Children, in 2009;

“The right to an effective remedy was praclaiveed mare than 610 years age a5 a care
imension of the Universal Declaration of Human Rights and rewiains an esenial
component of aiy syitent af accoustability for the righee of the child, It provides the
bridge between theovetical recognivion and meaningful enforcement, ™

3T A/RESHRC/25%, paragraph 13 (a).

AR CRIN, supra note 35, Barmers 1o children's aceess w justice in the report of the UM High
Commisgsomer for Human Rights, supee note 53, paragraphs 812,

50 Cowrens poimts out the incensistency of the CRC Committee in sbdressing the direct application
of the CRC by courts in the reporting procedures, Couzens, sagag note 20, pp, 111-112,

60 Human Rights Council Working Group on an optional protoca] to the Convention on the Rights
of the Child to provide a communications procedure (AHRC WG, VACRRT, issued on 14
December 2004, p.2
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